ADEMPTION. 
See Leaacy, 1, 9. 


ADMINISTRATOR. : 
See Execurors AND ADMINISTRATORS, 


ADVANCEMENT. 
‘See Leaacy, 3. 


AMENDMENT. 

1. Where a bill is defective in substance, amendments will not be allow- 
ed on the hearing in this Court, except by consent of parties ; nor 
will the Court, in such case, except under peculiar circumstances, 
remand the cause for the purpose of amendment in the Court below. 
Williame v Chambers, 75. 

2. In equity, as at law, the proofs must correspond with the allegations 
of the bill; and the Court will neither allow substantial amendments 
of the bill to be made on the hearing, in order to meet objections on 
account of variance, nor, except under peculiar circumstances, will 
it remand the cause, with a view to having such amendments made 
in the Court below. Mallory v. Mallory, 80. 


ASSIGNMENT. 

1. The assignee of one against whose marital rights a fraud has been 
committed, has a right to the protection of a Court of Equity, when 
the assignment was made for value. Joyner v Denny, 176. 

2. Where a bill was filed against a husband, the administrator of his 
deceased wife, and the donee of the wife by an ante-nyptial gift, al- 
leging that the gift was a fraud upon the marital rights of the hus- 
band, and therefore a fraud upon his assignee for value :—Zeld, 
That the husband could not be said to be primarily liable to the as- 
signee, and consequently that the reading of his deposition by the 
complainant was no release of the other parties. did. 

3. In passing upon the question, @hether an assignment by a party is a 
bar to his claims, a Court of Equity will look to the adequacy of the 
consideration, and the other circumstances of the alleged sale. John- 
son v. Chapman, 213. 

4. Where one, by way of transferring his title to a tract of land, assigned 
the deed under which he claimed to the purchaser :—Held, That the 
contract was within the exception of the Stat. of 1819, and therefore 
could not be rescinded by parol. Mazwell y. Wallace, 251. 
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BEQUEST. 

1. Where a testator by his will bequeathed certain slaves to his infant 
grandchild, and if she die before arrival at twenty-one years of age, 
then over :—WHeld, that such particular tenant, by her guardian, resi- 
ding in another State, has no right to remove the property beyond the 
limits of this State, against the wishes of the remaindermen. Bras- 
well y. Morehead, 26. 

. Owners of executory bequests and other contingent interests, stand in 
a position, in this respect, similar to vested remaindermen, and have 
a similar right to the protective power of the Court. Jdid. 

. The particular tenant, in such case, is entitled to the hires and profits 
of the property bequeathed to her, until the event shall happen on 
which they are limited over. did. ' 

. Where the testator bequeathed the residue of his estate to be divided 
between a son and two daughters, the son to have Aalf a@ part, and 
the daughters the remainder :—Jeld, that the word “ part” means 
share, and the son therefore takes one-sixth. Fulford v. Hancock, 
55. 

. In a case of latent ambiguity, evidence dehors the will, or other instru- 
ment must be resorted to, to remove the doubt—the question being 
one of identity, or of fitting the description to the person or thing 
intended. Deaf and Dumb Inst. v. Norwood, 65. 

. Ina case of patent ambiguity, the question being one of construction, 
the instrument must speak for itself. did. 

. Where testator bequeathed $6,000 to the “ Deaf and Dumb Institu- 
tion,” and no persons of that corporate name could be found, but 
persons were found, by the corporate ndme of “ President and Di- 
rectors of the North Carolina Institute for the education of the Deaf 
& Dumb,” who are popularly known by the former name :—Zeld to 
be a case of latent ambiguity; and the latter being identified, by 
extrinsic evidence, as the legatee intended, are entitled to the bequest. 
Nasu, ©. J., dissentiente. Ibid. 

. Where a testator, by one clause of his will, directed that on the mar- 
riage of his widow, she should have a child’s part of his personal 
property, and by another clause, directed that on her marriage or 
death, all the property he had given to her, with all his slaves, should 
be divided between his children:—WHeld that the latter clause did 
not defeat the clear and exp provision made in the former, but 
referred to a division on her @ath, and the former to a division on 
her marriage ; and that notwithstanding the verbal repugnancy, she 
was entitled, on her marriage, to a child’s part. Owen v. Owen, 121. 

9. Where the bequest was to nine children, with a proviso that if any of 
them should die without lawful issue of their body them surviving, 
their part should be equally divided between the other children, and 
several of them died without issue :—Zeld, that only the original 
shares passed by the will to the survivors, and that the portions ac- 
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BEQUEST ( Continued.) 
cruing to them by the death of their brothers and sisters, became 
their absolute property, distributable on their death, among their 
next of kin. bid. 

10. Where a tesfator, in providing for his children, gave to one of his 
daughters enough of his estate to make her share equal to those of 
his other children, counting as a part of her share, what she might 
get from a grandfather, and the grandfather was living at the time 
fixed for distribution, and had given nothing to the daughter :— Held, 
that she was entitled to a full share of the father’s estate, without 
regard to what she might thereafter reccive from the grandfather ; 
and that the Court will not postpone the time for distribution, in or- 
der toascertain what might be given by the grandfather. Jdid. 

11. A testator, leaving a wife and six children, made the following pro- 
visions for them by will:—“I give and bequeath to my loving wife. 
as long as she is single after my death, all my property, real, per- 
sonal and mixed. I wish the negroes kept on the plantation if man- 
ageable; if not, I wish my executors to hire them out privately to 
honest, humane men, My children I wish educated from the pro- 
ceeds of the plantation and funds in hand. When my eldest son 
arrives at legal age, I wish him to have a distributive share of the 
estate, and my other children, when they shall have arrived at the 
same age, [ wish them to have a like share with their eldest brother, 
provided the estate has retained or accumulated property in the 
mean while. Should my wife marry again, 1 wish her to have what 
the laws of her country will allow her, viz.: one-third of the estate. 
If she remains single till her death, I wish my children to be made 
equal in their several lots of my estate; and if she marries and de- 
ducting her portion, then a like share of the residue :”— 

Held, 1. That the children are all entitled to be maintained and educa- 
ted out of the profits of the estate, free of charge, and when they 
respectively arrive at the age of twenty-one years, they will be en- 
titled to their respective shares, without being required to account 
for the expenses of their maintenance and education. Marrove v. 
Marrow, 148. 

2. That the expenses of the maintenance and education of the chil- 
dren are to be paid out of the profits of the plantation, and the in- 
terest of the funds on hand. 

3. That the term “funds on h means cash on hand, and money 
due the estate by bond, note or other security; and that the chil- 
dren are respectively to receive such an education as is suitable to 
their estate and condition in life. 

4. That the widow is entitled, while she remains single, to all the is- 
sues, rents, profits and interest of the estate, so far as the same may 
be necessary in the first place, for her decent support, and then she 
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BEQUEST ( Continued.) . . 
is entitled to all that remains after the proper maintenance and edu- 
cation of the children. 

5. That the children, until they shall respectively come of age, are en- 
titled to nothing out of the estate but what is necessary for their 
maintenance and education. 

6. Each child on coming of age will be entitled to one-sixth part of the 
capital of the whole estate, after deducting the widow's dower in the 
land, and a child’s part of the personal property, to wit, one-seventh. 

7. The share now due to the child who has come of age, is to be allot- 
ted to him absolutely, and he cannot hereafter be called upon to re- 
fund any part thereof. 

8. The executor must permit the widow to retain possession of all the 
estate, except such part as may from time to time be allotted to the 
children, as they respectively come of age. 

12. Held, also, That the testator intended that his widow, in case she 
married again, should have dower in his lands, and a child’s part of 
all the personal estate absolutely, bid. | 

18. A testator by the first item of his will, made in August, 1847, gave to 
his wife “all my real estate, consisting of several town lots in Shel- 
by, viz., A., &e.;” by the second he gave her “all my personal es- 
tate of whatever nature,” and “my interest in a tract ef land lying, 
&c., whereon John McGuinnis now lives ;” he then adds, “I do give 
all the aforesaid bequests to my wife, her heirs and assigns forever,” 
and afterwards appointed her executrix. In February, 1848, he ad- 
ded a codicil giving a negro woman with her child, lately purchased, 
to his wife. In 1851, he contracted to purchase land of the Clerk 
and Master for $1,875, but died before paying the money, and be- 
fore he had taken a title :-— 

Held, That under the Act of 1844, ch. 83, the wife was entitled to the 
testator’s right in this land. Jn re Champion, et al., 246. 

14; Where there is an ennumeration with reference to classes, an unenu- 
merated class will not be included in general words preceding the 
enumeration ; otherwise of an unennmerated particular, in an attempt 
enumeration of the particulars ofa class. did, 


BIDDINGS. 
See Sate or Lanp, 1. 


CODICIL. . 


See Wit, 2. 


COMMISSIONER OF AFFIDAVITS. 

1. The authority of commissioners appointed in other of the United 
States, to take the acknowledgements of makers of deeds, is confined 
to such deeds as are made by non-residents of this State. DeCour- 
ey v. Barr, 181. 
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COMMISSIONER OF AFFIDAVITS ( Continued.) 

2. By Pearson, J. If a mortgage is given to secure a debt due by a 
note, ‘‘as by reference to said note will appear,” the amount not be- 
ing set out; or if it secures a specified debt, “and other large 
sums :” Quere, Whether under the registration laws of North-Caro- 
lina it would be valid? bid. 

3. The various provisions of the Rev. Stat., ch. 37, with regard to au- 
thority of commissioners in the other States, and in foreign countries, 
distinguished and explained. did. 


CONSIDERATION. 
See Huspanp anp Wire, 1. ‘ 


CONTRACT. 
See Eguiry, 1, 2, 3. 
CO-PARTNERS. 

A bond made to a partnership, upon the death of one partner, survives 
to his co-partner; therefore, any payments thereon made by the ob- 
ligor to the representative of the ceceased partner, are made in his 
own wrong. ice v. Richards, 277. 


CREDITOR. 
See Executors anp ApwinistraTors, 2, 3, 4. 


DEED. 

1, A. by deed bargained and sold to B. “all of my legacy now duc and 
coming to me from my father, J. C.’s, estate, viz., one-fifth part of 
all the negroes, viz.: Sam, Bob, Edy and Ellick, and all the increase 
if there should be any, and all personal estate that is now due, owing 
or coming to me from said estate, or in anywise appertaining there- 
unto, or as the case may be, of the legacy that may fell to me.” J. 
C. by his will had left Edy to E. C., and at the time the above deed was 
made, A. was entitled to a distributive share of Edy and her child, 
Ellick, as being part of the estate of E. C.:—Held, That the words 
of the deed were broad enough to transfer the title of A. to Edy and 
her child, Ellick, no matter how the title was derived. Aendall v. 
Stoker, 207. 

2. In order to correct a deed which is absolute on its face, and to con- 
vert it into a security for a debt, it must be alleged and proved that 
the clause of redemption was omitted by reason of ignorance, mis- 
take, fraud or undue advantage and the intention must be estab- 
lished, by procf not merely of declarations, but of facts, dehors the 
deed, inconsistent with the idea of an absolute purchase. Brown v. 
Curson, 272. 

8. A Court of Equity will correct the mistake by which the word “ heirs” 
is omitted ina deed. Rutledge v. Smith, 283. 

See Mortaace, 1; Grier; Inrant; Assicnuent, 4; Hvspanp axp 


Wirt, 8, 9. 





308 


DEMURRER. 
See Paacticr anp Pieapixe, 9. 


INDEX. . 


DEVISE. 
1, As a general rule, the growing crop goes to the devisee; yet where 


there is an express or implied disposition of it otherwise, it goes to 
the executors. Tayloe v. Bond, 5. 


2. In a devise to A. for life, and at her death to go to such child or chil- 


dren as she has had by me, who may then be living :—Held, That 
the words “has had by me” refer to the time of her death, and that 
a child born after the writing of the will is provided for, and does 
not come withia the meaning of the Act of Assembly. Jdid. 


EMANCIPATION. 


See Wun, 3. 


ENDORSEE. 


See Exrcvrors anp Apxristrators, 1. 


ENTRY. 
An entry in these words—“ No, 535, H. F. enters 100 acres of land on 


the waters of Uharee adjoining the lands of his own, and runs for 
complement January 2d, 1847,” is so vague, that until actually sur- 
veyed and located, it can give no such notice as will affect any other 
person who makes an entry, has it surveyed, and takes out a grant. 
Fuller v. Williame, 162. ; 


EQUITY. 
1, A. bound himself to B. to buy certain lands, and to let B. have one- 


- 


third thereof, provided the latter paid one-third of the price in three 
years. Afterwards A. made a contract with the owner of those 
lands, and took his bond to make title to them. Subsequently they 
rescinded the contract; whereupon, after the expiration of three 
years from the date of the contract between A. and B., C. purchas- 
ed the lands in question without notice that B. put up any claim to 
them :— 


Held, That B. had no equity, upon the pretence of a claim upon A. as 


owner of theseslands, under the contract above stated, to pursue 
them into the hands of C. Willis v. Forney, 256. 


2. The maxim, “In equity time is not of the essence of a contract,” does 


not apply to bargains like tH® above. did. 


8. The obligation of A. to B. was merely personal, and did not attach to 


the land; the relief of the latter therefore sounds in damages. Jbdid. 


4. Where a bill alleged that the plaintiff, a creditor of A., had succeeded 


in an action of ejectment against him, and that there was a collusion 
between A. and B., (who claimed the land under deeds from A. void 
against creditors,) by which the plaintiff was to be kept out of pos- 
session of the land :— 
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EQUITY ( Continued.) 

JTeld, That the general charge of combination, collusion and fraud, can 

give the plaintiff no ground to stand upon in a Court of Equity. 
Lyerly v. Wheeler, 267. 

5. That the bill cannot be sustained as a “ bill of peace,” because in such 
ease the plaintiff must establish his rights by repeated actions at 
law. Ibid. 

6. Nor as an “injunction against destructive trespass,” for that case re- 
quires a title in the plaintiff, admitted, or proved at law, together 
with a trespass by the defendant inflicting permanent injury; and 
not a mere ouster or temporary trespass. Jdid. 

7. If B.’s claim to the land was under a deed fraudulent against the 
plaintiff as a creditor of A., the remedy of the latter is by suit at 
law; for, although Courts of Equity will pass upon questions of 
fraud of that character, when presented collaterally in a suit already 
constituted, they will not do so as a matter of distinct and independ- 
ent jurisdiction, unconnected with any other equitable ingredient. 
Lbid. 





















EVIDENCE. 
See Bequest, 5, 6. 










EXECUTION. 
See Sare or Lanp, 8. 











EXECUTORS AND ADMINISTRATORS. 
1. Where an administrator, under the Act of 1846, sold land of his in- 
testate’s estate, to obtain assets to pay the debts, and transferred by 
endorsement the bond of the purchaser, receiving therefor a quanti- 
ty of corn from the endorsee, who had notice that the cern given for 
the bond was for the individual use of the administrator :—/Held, in 
a bill brought by the administrator de bonis non of the intestate, and 
the sureties of the former administrator, that the endorsce is liable 

to account for the bond. Smith v. Fortescue, 127. 

©. A creditor having sued his deceased debtor's administrator, obtained 
judgment for so much of his debt as the jury found covered the as- 
sets, and for the remainder, judgment was entered for the defendant. 
Thereupon a bill was filed to recover this balan@§from certain per- 
sons alleged ta.be fraudulent donees of the debtor :— 

Held, That the bill could not be sustained, because the creditor, by his 
own allegations, had a plain remedy at law against the defendants, 
as executors de son tort. Bridges v. Moye, 170. 

3. That, admitting the creditor’s right to come into equity for discovery, 
or an account, or for the purpose of following the fund, still his bill 
must be framed according to the course of the Court—making the 

personal representative of the debtor a party in that character; sta- 
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EXECUTORS AND ADMINISTRATORS ( Continued.) 
ting that the debtor left no real estate, and showing that the alleged 
debt has been established by a judgment at law. bid. 

4. That the judgment in question, being in favor of the administrator, is 
not a judgment of the character required. did. 

5. An executor cannot join in the same bill a claim for a debt due to 
him individually, with one for a debt due to him in his representa- 
tive capacity. May v. Smith, 196. 

6. The bill stated “‘ That he (the plaintiff) was the owner of a tract of 
land, which he authorised the deceased [his intestate] to sell, which 
he did to A., and took in payment the bond of B. with the endorse- 
ment of A. This the deceased also endorsed and delivered to the 
defendant S. P.,” and claimed the bond as belonging to the plaintiff 
individually, upon the ground that the land was his :— 

Held, That if the plaintiff sued individually, the representatve of the 
deceased should have been made a party to the bill; and that it is 
no answer to this objection, that the plaintiff is also the representa- 
tive of the deceased. J bid. 

7. In order to render the defendant S. P. liable to the plaintiff, in case he 
sued as administrator, it was necessary he should have averred a 
want of assets. Jbdid. 

8. In all transactions between persons standing in the relation of trustee 
and cestui gue trust, from which the former derives a benefit, Courts 
of Equity, to sustain them, require that they should be performed 
by the latter, with a fair, serious, and well informed consideration. 
Barter v. Costin, 262. 

9. Therefore, where an administrator, who was prosecuting a suit in the 
name of his intestate, prevailed upon one of the next of kin, an aged 
lady living in his own family, under the pretence that she was run- 
ning great risk by the suit, to release to him all her right in the in- 
testate’s estate :—Held, that he should not be permitted to avail 
himself of it. Jbid. 

See Devise, 1. 


FEME COVERT. 
See Trust anp Trustee, 2. [vspanp anp Wire. 


FRAUD AND FRAUDULENT CONVEYANCE. 

1. In a bill fie to redeem property, conveyed to the defendant by a 
deed absolute on its face, a Court of Equity will not relieve the 
plaintiff, upon mere proof of the parties’ declarations. There must 
be proof of fraud, ignorance or mistake, or of facts inconsistent with 
the idea of an absolute purchase. Sowell v. Barrett, 50. 

2. In sales at public auction, there must be good faith on both sides; 
and as soon as the purchaser finds out there has been bye-bidding, 
he must make his election to rescind or abide by the contract. Me- 
Dowell y. Simms, 180. 
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FRAUD AND FRAUDULENT CONVEYANCE ( Continued.) 

8. As, where at a sale by auction of land (sold as containing a gold mine,) 
a bye-bidder was secretly imployed by the vendors to run up the 
land, and the vendees did not bring their bill for a recision of the 
contract until twelve months or more, after they had knowledge of 
that fact, and in the meantime, ora portion thereof, continued to 
work and explore the land:—Held, That this was too long a delay 
in notifying the vendors of their wish to annul the contract. bid. 
See Huspanp anv Wirt, 8. 


GIFT. 
If a parent, at the time of making a deed of gift to a child, retains pro- 
perty sufficient to answer all his debts then existing, the gift is valid. 
Thacker vy. Saunders, 145. 


GRANT. 
See Entry. 


GROWING CROP. 
See Devise, 1. 


GUARDIAN AND WARD. 
1. The Act of 1762, (Rev. Stat., ch. 54, sec. 1.) allowing a father to ap- 


point a testamentary guardian for his children, does not embrace 
grandchildren. Williamson v. Jordan, 46. 

2. Where the step-father becomes guardian to his step-child, he is not 
entitled to charge for board and other necessaries, furnished his 
ward antecedently to his appointment as guardian—the infant being 
incompetent to contract therefor. Barnes v. Ward, 93. 

8. Hence, where such guardian procured a release from the husband of 
his ward, soon after his marriage, of all his liability to account for 
property of the infant converted by him, and the consideration 
thereof was the alleged indebtedness of the ward for board, &c., be- 
fore he became guardian, a Court of Equity will restrain him from 
availing himself of such release in a suit at law by the ward on his 
guardian bond—the same being without consideration. Jbéd. 

See Bequest, ‘1. 


HEIR. 
See Partition, 1. 


HUSBAND AND WIFE. 

1. Where a husband executed a deed, intending thereby to secure cer- 
tain property to his wife and children by him—he having thereto- 
fore provided for his other children by a prior marriage; and he af- 
terwards, and until his death, recognized said deed as passing the 
property, as he intended, though the same (being made directly to 

‘ 





312 


INDEX. 


HUSBAND AND WIFE ( Continued.) 


the wife) was insufficient for the purpose :— Held, That these circum- 
stances constitute a meritorious consideration, by which a Court of 
Equity will hold the husband's representative a trustee for the 
widow. Garner v. Garner, 1. 


. The husband, by marriage, acquires title to his wife’s personal pro- 


perty, not claimed adversely by any other person, whether he re- 
duces the same into his possession or not; and her being tenant in 
common thereof with another, makes no difference. Cajfey v. Kel- 
ly, 48. ; 


. As where, after marriage, certain slaves, the property of the wife, re- 


mained at the house of her mother, with whom the parties lived, as 
she did at the time of marriage, and were understood to belong to 
her and her brother—though the husband did not exercise any acts 
of ownership over them, nor take them away on removing to an- 
other residence, where, shortly afterwards, he died :—Held, That he 
acquired tiile thereto by virtue of his marital right. J did. 


. Where there is opportunity for sexual intercourse between a man and 


his wife, it is presumed that it did take place unless the contrary be 
shown, provided there be issue ; and if the intercourse might have 
occurred at a time when by the course of nature, the husband 
might have been the father, the child is deemed his. Johnson v. 
Chapman, 213. 


. The declarations of a husband to his wife are not competent to prove 


one of her children illegitimate. did. 


. The 16th section of the Act of 1836, ch. 122, is not affected by the 


18th section of the Act of 1836, ch. 65; nor does any presumption 
of the abandonment of any claim under it arise within ten years af- 
ter the suit might have been brought. did. 


. Where marriage articles were never mentioned to the intended hus- 


band until the parties were on the floor to be married, and having 
been executed, were kept in the possession of the husband without 
being registered :—Held, That one who purchased from the wife the 
slaves conveyed in those articles, but kept his deed secret from the 
husband until after the wife’s death, a period of more than fifteen 
years, had no equity against the husband to compel him to carry 
the articles into effect. Zaylor v. Rickman, 278. . 


. Some time before 1829, a deed was made conferring a life estate in 


land upon A. and his wife; and about the same time A. conveyed 
this land in fee to B.; the wife survived A., and died in 1849:— 
‘ Held, That the possession of B. did not become adverse to those 
having the remainder after the life estate, until after the death of A.’s © 
wife. Todd and wife v. Zachary, 286. 


. Where a deed is made to husband and wife, they are seised of the en- 


tirety as one person, and the survivor will take the whole estate. 
Ibid. 





INDEX. 313 


INFANT. 

1. A child en ventre sa mere cannot take as donce by a common law con- 
veyance. Dupree v. Dupree. 164. 

2. Therefore, where A. executed a deed by which in consideration of 
natural love and affection, she gave to the “sons of Robert and Ra- 
chel Dupree, and to the next of their heirs lawfully begotten of their 
bodies ” a share :—ZZeld, that a child of Robert and Rachel at that 
time en ventre sa mere took no interest in the slave. bid. 

See Guarpian anp Warp, 2,3; Huspanp anp Wire, 6. 


INJUNCTION. 

1. Upon a motion to dissolve an injunction, staying the collection of a 
debt recovered by judgment at law, the injunction will be dissolved, 
although the answer docs not respond to an allegation of a fact, not 
charged to be within the knowledge of the defendant. Capehart v. 
Afhoon, 30. ‘ 

. The rule in injunctions of this class is, the injunction must be dis- 
solved, unless the equity of the bill is confessed by the answer, or 
unless the answer is unfair, evasive, and so defective as to be subject 
to exceptions. bid. 

. It is otherwise as to injunctions of a special nature, as to stay waste— 
there the bill is read as an affidavit. Jdid. 

4. On a motion to dissolve an injunction of a special nature, as to stay 
waste, and the like, where the injury would be irreparable, the bill 
will be read as an affidavit to contradict the answer. Lloyd v. 
Heath, 39. 

. Where every material allegation of a bill to stay waste is expressly 
and plainly denied in the answer, the injunction must be dissolved. 
Wright v. Grist, 203. 

6. The question of a defendant’s right to bring an action of trespass 
quare clausum fregit against the plaintiff, is exclusively a legal one, 
and cannot be considered in discussing the propriety of dissolving 
an injunction. did. 

. Where an injunction had been obtained against a trustee, forbidding 
him to sell slaves which were part of the trust fund, upon the ground 
that the purposes of the trust had-been fulfilled; and upon the com- 
ing in of the answer the matter was left doubtful whether the alle- 
gation was true; the injunction was continued to the hearing. Me- 
Neely v. Steele, 240. 


JURISDICTION. 

1. The jurisdiction of a Court of Equity is limited to such matters, in 
the construction of wills, as are necessary for its present action, and 
in which it may enter a decree, or a direction in the nature of a de- 
cree. TZuayloe v. Bond, 5. 

2. To give jurisdiction, there must be some existing rights to be actod 
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JURISDICTION ( Continued.) 
upon; and the Court will not advise as to the future or contingent 
rights of legatees, nor as to the past or future conduct of executors. 
Ibid. 


‘ 


LEGACY. 

1. Where a testator, by his will, gave his wife all the personal propert 
he acquired by the marriage with her, which should be a part of his 
estate at the time of his death, but after making his will, sold one of 
the slaves so acquired, and took bonds for the price :—He/d, that this 
portion of the legacy was adeemed by the sale. TZayloe v. Bond, 5. 

2. Where a father gives to two of his sons land, to be-valued and brought 
into hotchpot at the final division of his estate, but directs that the 
sum of $1,500, shall be deducted from the valuation, by way of satis- 
fying a debt which he owed them, at his death:—Held, That the 
$1,500 drew interest until the time the sons were put in possession 
of the land. Jbid. , 

3. Where a testator gives the residue of his personal estate to his wife and 
six of his children, and sets forth that four of the children have been 
advanced in certain specific amounts, and provides that the benefit 
of this clause shall not extend to such of the children as do not 
bring their advancements into account ; and in a subsequent clause, 
gives to his wife one-seventh part of the residue, in case all the chil- 
dren account for their advancements—one-sixth part, in case one re- 
fuses, and so on :—Held, That if all account, the wife’s share is to 
be ascertained, by adding the advancements to the value of the es- 
tate in hand, and dividing by seven, so as to give her the benefit 
thereof. Jdid. 

4. Where a testator, by specific legacies and a residuary clause in his 
will, disposes of all his estate, and then gives a pecuniary legacy to 
his executors, “in full of all services, and which I charge upon my 
estate generally :”—Held, that this is a charge upon the residuum. 
Davenport v. Hassel, 29. 

5. Under the description of “ nearest blood kin,” a sister takes in prefer- 
ence to nephews and nieces. Ibid. 

6. “I give unto my youngest child, W. H. W., the sum of $3,000, to be 
due and paid when he arrives to twenty-one years of age, out of the 
proceeds of the sale of my lands”—in a will, creates a vested de- 
monstrative legacy, upon which no interest is due until the child ar- 
rives at twenty-one. Croom v. Whitjield, 143. 

7. A provision that a portion of the sum for which a slave shall be an- 
nually hired, shall be given to him is void; and the portion so at- 
tempted to be given will fall into the residue. bid. 

6; The tax imposed upon legacies by the Act of 1846, ch. 72, is to be paid 
by or charged to the legatees or distributees respectively. Hunter 
v, Husted, 141. 
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LEGACY, (Continued.) 
9. A testator bequeathed to his debtor the bond which constituted the 
debt. After the making of the will, he, for the convenience of other 
creditors, caused the debtor to renew the bond, adding to the prin- 
cipal the interest that had accrued :—Weld, That the renewal w-s 

no ademption of the legacy. Anthony v. Smith, 188. 

10. Where a testator bequeathed to each of several of his children, cer- 
tain amounts of iron, iron castings and other personal chattels, and 
then added a clause directing all his “personal property not given 
away in his will specifically, shall be sold and the money equally 
divided” among his five daughters and a son, to make them equal 
with the other children :—It was Aeld, That the latter clause did not 
contain a general residuary legacy but a specific one, the effect of 
which was to make the bequests of the iron, iron castings and other 
personal chattels, general in the nature of specific instead of general 
simply ; and upon a deficiency of those articles on hand at the death 
of the testator, the legacies of them must abate among themselves 
pro rata, with a right to be paid out of the general assets of the es- 
tate, if any, but not out of the proceeds of the property left to be 
sold and divided among the five daughters and son. Graham v. 
Graham, 291. 

11. Ifa testator direct, that out of a certain property given to one of his 
daughters, she shall deduct what she may have received in money 
more than his other daughters, and it appear that they have receiv- 
ed unequal sums, she shall deduct only what she may have received 
more than the daughter who received the next largest sum. J bid. 

12. Money legacies are general, and, in case of a deficiency of assets, 
must abate pro rata among themselves and with the residue of the 
legacies general in the nature of specific, which have not been paid 
in full out of the specific fund. bid. 

13. If at the death of the testator, one of his daughters be at school, the 
contract for her schooling is a debt to be paid out of the general as- 
sets of the estate; but when the contract terminates, the expenses 

of her education must be paid out of her share of the property. 
Ibid. 
See Deep, 1; Wut, 10. 


MARITAL RIGHTS. 
See Huspanp anp Wire, 8; AssiGNMENT, 1. 


MARRIAGE ARTICLES. 
See Huspanp anp Wirt, 7. 


MORTGAGE. 
1, Where A. took an absolute deed for a tract of land from B., and then 


executed an agreement in writing with C., reciting that “he had a 
deed for C.’s land,” for which he had paid the purchase money, and 
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MORTGAGE ( Continued.) 

therein bound himself to make C. a deed on her paying back the 
said purchase money within two years; and it appearing thus, as 
well as from other facts, that A. was to hold the land merely as a 
security for his debt :—eld, That C., upon her payment of the pur- 
chase money, was entitled in this Court to a reconveyance of the 
land from A., and to an account for the rents and profits—the time 
of payment not being of the essence of the contract. Mason v. . 
Hearne, 88. 

2. The personal representative of a deceased mortgagor is not a neces- 
sary party to a bill filed for a foreclosure of a mortgage of land. 
Averett v. Ward, 192. 

3. Where a bill by its prayer submits to a sale of the land mortgaged, a 
sale is usually ordered, as most convenient for both parties. J did. 
See Practice anp Pieapinc, 2; Commissioner oF AFFIDAVITS, 2; 

Deep, 2. 


NEXT OF KIN, 
See Lecacy, 5; Partitioy, 1. 


PAROL CONTRACT. 
See AssiGnmEnt, 4. 


PARTIES. 
See Trust anp Trustez, 1; Mortcace, 2; Executors anp Apxrxis- 
TraTors, 6, 7; Practice aNp PLeapine, 12. 


PARTITION. 

1. The share of an infant of the proceeds of real estate, sold for partition 
under a decree of a Court of Equity, descends to the heir, upon the 
death of the persons entitled, unless after arrival at age, he elects to 
take it as personalty. Bug the annual interest of such share, to the 
time of his death, goes to the next of kin. Dudley v. Winfield, 91. 

2. A. owned two shares out of eleven in a tract of land, and B. claimed 
to own the rest. They entered into a written contract to divide the 
land so held by them in common; the partition was made, and pos- 
session was held by A. for several years without its being perfected 
by a deed. B. then filed a bill for a sale of the whole tract, alleging 
that a share in it belonged to. certain infants. A. then filed a bill 
against B, for a specific performance of the contract for partition, 
which B. resisted, upon the ground that he had failed to procure all 
the titles he had expected to at the time of the first contract :— 

Held, That to. do justice to A., the Court would, in the case of the peti- 
tion for a sale, order the commissioners to make a partition between 
A. and B. and the infants, reserving a further consideration of the 
rights of the infants until the coming in of the report of the com- 
missioners. Carland v. Jones, 235. 





PAYMENT. 


PRACTICE AND PLEADING. 








INDEX. 


See Co-PARTNERS. 


1. If, by matter appearing on the face of the pleadings, the plaintit! 
either has no equity or his remedy therefor is barred by force of « 
public Statute, the objection is valid at the hearing—though not in- 
sisted on by plea or demurrer, nor relied on in the answer. todin- 
son v. Lewis, 58. 

2. As—where the time of performance specified in a mortgage of per- 
sonalty was the 15th day of August, 1848, a bill for redemption, {il- 
ed 17th day of August, 1850, was dismissed under the Act of 1830), 
(Rev. Stat. ch. 65, sec 19.) Ibid. 

8. The Court will take no notice of averments in an answer, which are 
neither responsive to any allegation in the bill, nor supported by 
proof. Dudley v. Winfield, 91. 

4. Upon a reference to the Master, the parties should be prepared to ex- 
hibit their accounts—not as scattered through many books, but 
brought together, each furnishing his own statement, and presenting 
the books as he may contend the entries do or ought to appear. 
The Court will not, therefore, require the Master, to whom partner- 
ship accounts are referred, to examine the books of the firm running 
through many years, though tendered to him by the parties for that 
purpose. Turner vy. ITughes, 116. 

. It is not good cause of exception to the Master’s report, that he ad- 
mitted as evidence summary statements of the accounts between the 
parties, as prepared from the books (including the Bank books) ot 
the firm, by a person who made them up as the agent of the par- 
ties, and in their presence, at the time of the dissolution of the firm. 

The rules of practice in cases of reference, stated by Nasn, C.J. Ji’. 

Under the 47th section of the Rev. Stat. ch. 31, no person can be al- 
lowed to suc in forma pauperis, in a merely representative charac- 
ter. WeHiel v. Cutler, 139. 

7. Where replication is taken to an answer, the defendant cannot use his 

answer as evidence, but is put to his proof. Woodall y. Precatt, 199. 

8. A bill to enforce the collection of a bond, must contain an allegation 
that there was a consideration, either good or valuable. did. 

9. Where a bill was filed against the heirs of the grantor, alleging that 
by a mistake the deed conveyed only a life estate to the complain- 
ant, instead of a fee simple, and seeking to have that mistake cor- 
rected; to which the defendants demurred :-—— 

ZTeld, That the demurrer could not be sustained; because the defend- 
ants should have put in a disclaimer of any right to the land so con- 
veyed. Williams v. Burnett, 209. 

10. That the bill cannot be dismissed on the ground that the complain- 

ant has a legal title according to the statements of the bill, as he has 


cu 
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PRACTICE AND PLEADING (Continued.) 
a right to come into equity wherever there is an outstanding incum- 
brance, or a cloud resting on the title, to have the cloud removed. 
Ibid. 

11. Held also, That where the bill alleged death of children, it was not 
incumbent on the complainant to allege further that they died with- 
out leaving children of their own, as there is no rule of law or equi- 
ty which presumes the birth of children. did. 

12. The bill stated that the grantor at his death “left many children, all 
of whom are dead but the defendants A., B.,” &c., and prayed “ that 
to the end therefore that the defendants” &c., and prayed process 
against “ the defendants :”—Held, that these expressions obviated 
the objection that there were no parties defendant to the bill. did. 
See Save or Lanp, 2; Assignment, 2, Morteacr, 3. 


PURCHASER. 
1, A purchaser at sheriff’s sale, takes subject to the equities which the 
estate is liable to in the hands of the debtor. Johnson v. Lee, 43. 
2. Where A. conveyed land to B. by deed of bargain and sale, which 
was never registered, and took B.’s note for the purchase money ; 
and B. afterwards becoming embarrassed, underiook to reconvey the 


land to A., by a writing on the back of the deed, but through igno- 
rance or mistake of the draftsman, the same was ineffectual to pass 
the legal title, and A. at the same time delivered back to him his 
note :—J//eld, that A. would be entitled to relief as against B. in this 
Court, on the ground*of mistake, and, therefore, that his equity is 
paramount to one claiming as purchaser at sheriff’s sale, to satisfy 
executions against B. Jbid. 


REMAINDERMAN. 
See Bequest, 1, 2, 3. 


SALE OF LAND. 

1. Ina case where a sale of land had been made by a Clerk and Master 
and confirmed by the Court, after the lapse of a year, no allegation 
of fraud being made, leave to open the biddings upon the ground of 
inadequacy of price was refused. Ashbee v. Cotoell, 158. 

2. Such objections can in no event be made by motion, but are required 
to be brought forward by a bill or petition. did. 

3. The interest of a vendee of lands, where the contract rests in articles 
of conveyance, is not the subject of sale under execution, while the 
purchase money or any part of it remains unpaid. Jennings v. 
Hardin, 275. 


SHERIFF'S SALE. 
See Purcnaser, 1. 
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SPECIFIC PERFORMANCE. 

1. A Court of Equity will not entertain a bill for specific performance, in 
which the material terms of the contract sought to be enforced, are 
not distinctly set forth. Mallory v. Mallory, 80. 

3. Hence, a bill brought by the widow against her husband’s devisees and 
representatives for specific performance of an ante-nuptial agreement 
to settle upon her “a plantation and permanent home for life,” must 
distinctly set forth what land, where situate, the number of acres, 
&e. Ibid. . 

3. In a bill for a specific performance of a contract for the purchase of 
land, the plaintiff relied upon the following memorandum from the 
books of the defendant’s intestate :—‘ 1841, W. P. to H. C. O. Dr. 
To 4 loads of Rock, one lot, at one year’s credit, $125 :"—Held, 
that the memorandum was too vague and uncertain to take the con- 
tract out of the Statute of 1819. Plummer v. Owen's Adm’r., 254. 

4. A Court of Equity will not compe! one who has contracted to pur- 
chase, to take a doubtful title: Therefore, where the plaintiff claim- 
ed as a child, under the following clause :—“ It is also my will and 
desire, that if any of my children should die without leaving any 
children or descendants at the time of their death, or without leav- 
ing such born after their death, then it is my will that such property 
as is hereby given to such child or children be sold by my exeeu- 
tors, and equally divided between all my children :”—Held, that, as 
he had only a determinable fee, he could not enforce a specific per- 
formance. Motts v. Caldwell, 289. 

See Paxrition, 2. 


TENANT FOR LIFE. 

Where personal property, slaves excepted, is given to one for life, with 
remainder over, the tenant for life is entitled to the use of the spe- 
cific property and to the increase. But where, by the residuary 
clause, a mixed fund is given to one for life, remainder over, it is 
the duty of the executor to sell the whole, pay the life tenant the 
interest, and keep the principal money for the benefit of the remain- 
derman. Tayloe y. Bond, 5. 


TITLE. 
See Speciric Perrormance, 4. 


TRUST AND TRUSTEE. 

1. The Court will not entertain a bill filed by a creditor for an account 
of a fund held by a trustee for the payment of debts, unless all the 
other creditors are made parties, either plaintiffs or defendants. 
Otherwise, the trustee might be subjected to as many suits as there 
are creditors—the account taken in the suit of one, being no pro- 
tection in the suit of others. Fisher v. Worth, 63. 














. 
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TRUST AND TRUSTEE ( Continued.) 

2. Where a tract of land was given in trust for the sole and separate use 
of a married woman for life, remainder in trust for her children liv- 
ing at her death, a Court of Equity will not decree a sale thereof, 
with a view to a re-investment of the proceeds, spon the ground 
that the land is valuable principally for its timber, and yields no 
present rents and profits. Troy v. Troy, 85. 

3. In deereeing a sale, the Court will regard the interests of persons 
most to be affected by its getion—particularly when those persons 
are infants. bid. 

4, One who purchases an absolute estate from a trustee, with notice of 
the trust, is affected by the same equity which affected the trustee. 
Mazwell v. Wallace, 251. « 

5. The purchaser from an obligor in a bond to make title, buying with 
notice from the obligee’s claim, will be considered a trustee for the 
latter. Rutledge v. Smith, 283. 

6. By Psarsox, J. Whether a purchaser from a trustee with a power to 


sell, must see to the application of the purchase money, Quere? 
Lbid. 


WASTE. 
See Isscncrtion, 4, 5, 6. 


WIDOW. 

1, A widow who dissents from her husband's will, is entitled, under the 
Act of 1836, to the same share of her husband's personal estate, as 
in case of his intestacy. Hunter v. Husted, 97. 

2. Therefore, where the testator, by his will, gave to his wife certain 
slaves and other personal estate, and the executors hired out all the 
slaves, and the proceeds of those bequeathed to the widow were less 
in proportion than those of others, and one of the slaves bequeath- 
ed to her died :—J/eld, in a bill brought by the representatives of 
the widow, (who dissented,) that she was entitled to an account of 
the estate, as of the time of settlement, and not of the death of tes- 
tator. Jbid. 


WILL. 

1, Where general words of description are used in a will, they refer to 
the time of the testator’s death; but where particular words are 
used, identifying the person or thing, they refer to the time of wri- 
ting the will. Zayloe vy. Bond, 5. 

2. However the general rule may be, both here and in England, as to 
whether a will and codicil, when admitted to probate as one instru- 
ment, must be so construed, yet this Court will not, in determining 
the particular case before it, overlook the fact that the testator calls 
the second paper acodicil, and that the bill and answer so designate 
it. Greene vy. Lane, 102. 
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WILL ( Continued.) 

8. Where a testator by his will directed his slaves, consisting of a mother 
and her children of various ages, to be removed in as short a time 
as practicable, and with the intent to a permanent settlement in 
some State or country where emancipation was unrestricted, and 
there to be entirely emancipated, and also made provision for their 
subsistence and education; and eight years thereafter, made a codi- 
cil and re-published his will, and gave to trustees a house and lot in 
Newbern and certain personal property, including household furni- 
ture, and a cow and calf, upon™ trust that they should permit the 

4 mother to use, occupy and enjoy the same during her life, and at ker 
death, to surrender up the estate to the other slaves :—J/eld, first, 
that this provision indicated a change of mind of the testator, and 
his intention that the mother should reside on the lot—so as to re- 
voke the provision of the will for her removal; and secondly, that 
as the testator had thus evinced a disposition to evade the law as to 
the mother, it ought to appear by the codicil, that he wished the 
fate of the children to be different from hers, or it must be presum- 
ed he intended that they also should remain. Jbdid. 

4, In construing wills, the Court will confine its opinion to things to 
which it can give effe@ by a decree, and will not speculate upon 
questions in which the parties may never be interested. Marrow v. 
Marrow, 148. 

5. In a will, the words “I give to my wife all the property I got with 
her,” will pass all the property received by the testator in conse- 
quence of his marriage, whether at the very time of the marriage, 
or afterwards. Jessup v. Jessup, 179. 

6. In a will, the words “among my five daughters, A., &c., and if either 
of them die without an heir, her part to be equally divided amongst 
her other sisters,” refer to a death previously to the death of the 
testator. J/illiard v. Kearney, 221. 

7. By Pearsox, J., arguendo. In expressions like the above, the word 
heir means child or issue; the quality of surviving is annexed to the 
original and not to the accrued shares: and only the share of her 
who dies first survives. Ibid. 

8. Where the intention of a testator is clear, the motive makes no differ- 
ence; but where the intention is doubtful, and is the question in the 
case, the motive has an important bearing. did. 

9. In doubtful cases, an interest, whether vested or contingent, ought, if 
possible, to be construed as absolute or indefeasible in the first in- 
stance, rather than defeasible. But if it cannot be construed to be 
an absolute interest in the first instance, at all events such a construc- 
tion ought to be put upon the conditional expressions which render 
it defeasible, as to confine their operation to as early a period as may 
be, so that it may become an absolute interest as soon as it can fair- 
lv be considered to be so. hid 
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WILL ( Continued.) 
10. Wherever no intermediate period can be adopted, so as to avoid an 
issue between the time of the testator’s death and that of the lega- 
tees, as the period when the legacies are to become vested, the 


weight of authority is in favor of the former. Jdid, 222. 
See Bagvssr, 5, 6. 

















